STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Petiti oner,
Case No. 00-1953

VS.

BARBARA JCHNSON, d/b/a JOHNSON
GROUP HOME,

Respondent
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RECOMMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on July 26, 2000, at Fort Pierce, Florida, before C aude B
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Laurel Hopper, Esquire
Departnent of Children and
Fam |y Services
337 North 4th Street, Suite A
Fort Pierce, Florida 34950

For Respondent: Curtis Randol ph, Sr., Esquire
850 South 21st Street
Fort Pierce, Florida 34950

STATEMENT OF THE | SSUE

Whet her Petitioner should grant or deny Respondent's
application for the renewal of her license to operate a group

hone.



PRELI M NARY STATEMENT

Respondent, the owner and operator of a group hone, tinely
applied for the renewal of her |icense, which was set to expire
on March 31, 2000. On March 30, 2000, enpl oyees of Petitioner
made two separate inspections of the licensed premses. As a
result of those inspections, Petitioner closed Respondent's
group hone, renoved the clients fromthe hone, and notified
Respondent that her |icense would not be renewed. On March 31,
2000, Petitioner advised Respondent in witing why it had taken
that action and why it proposed to deny the renewal of her
license. Respondent tinely challenged the proposed deni al of
the renewal of her license, the matter was referred to the
Division of Adm nistrative Hearings, and this proceeding
f ol | owed.

At the final hearing, Petitioner presented the testinony of
Nancy Conbs, Robin Al eszczyk, Stephen Stoltz, and Nancy Ann
Cerney. Petitioner offered four exhibits, three of which were
accepted into evidence. Respondent testified on her own behal f
and presented the additional testinony of Linda Dodd, Robert
Rouege, Jr., and Tara Anderson. Respondent offered no exhibits.

No transcript of the proceedings was filed. Each party
filed a Proposed Recomended Order, which has been dul y-
consi dered by the undersigned in the preparation of this

Recomrended O der.



FI NDI NGS OF FACT

1. Petitioner is the licensing and regul atory agency of
the State of Florida charged wwth the responsibility to |icense
group hones pursuant to Chapter 393, Florida Statutes, and
Chapter 65B-6, Florida Adm nistrative Code.

2. Respondent was |icensed annually by Petitioner (or its
predecessor agency) to operate a group honme for each of the
18 years preceding March 31, 2000, the date on which
Respondent's nost recent |license was set to expire. Respondent
timely applied for the renewal of her group hone license. As
part of the renewal process, Respondent had to pass inspections
by the Indian R ver County Health Departnent, the Fire Marshall,
and Petitioner. On March 29, 2000, Respondent's facility passed
an inspection fromthe Fire Marshall and the Health Departnent.
1/

3. Robin Aleszczyk, a human services program anal yst
enpl oyed by Petitioner, was assigned the job of inspecting the
facility on behalf of Petitioner. On March 29, 2000,

Ms. Al eszczyk verified the location of the premses in
preparation of an inspection of the prem ses to determ ne

whet her the prem ses continued to neet |licensing criteria.

Al t hough Ms. Al eszczyk had been to the prem ses before, she did

not recogni ze the prem ses due to its dil api dated appear ance.



She drove by the prem ses three tines before satisfying herself
that it was the subject premses. On March 29, 2000, M.

Al eszczyk observed garbage in the front of the house, an old car
parked on the |lawn, paint peeling off the house, and the front
screen door hangi ng down.

4. At approximately 7:45 a.m on March 30, 2000,

Ms. Al eszczyk inspected the interior of the prem ses.
Respondent was not present when Ms. Al eszczyk conducted her

i nspection on March 30, 2000, because she had been sunmobned to
the hospital where Rodney was hospitalized.

5. M. Aleszczyk conducted her inspection and pronptly
reported her findings to her supervisor, Stephen Stoltz, the
Program Supervi sor for Devel opnental Services for Petitioner's
District 15.

6. Thereafter, beginning at approximately 10:00 a.m on
March 30, 2000, M. Stoltz and Nancy Ann Cerney, a human
servi ces program anal yst enpl oyed by Petitioner, conducted a
second inspection of the prem ses. Respondent returned to the
subj ect prem ses before M. Stoltz and Ms. Cerney arrived for
their inspection and was present during the second inspection.

7. M. Aleszczyk, M. Stoltz, M. Cerney, Respondent, and
Ms. Dodd (Respondent's enpl oyee) testified as to the condition
of the facility on March 30, 2000. The observations by M.

Stoltz and Ms. Cerney were simlar to those nmade by M.



Al eszczyk. 2/ Respondent and Ms. Dodd disputed the condition
of the facility as described by the people who inspected the
facility for Petitioner. |In addition, M. Stoltz and Ms. Cerney
testified as to certain statenents nade to them by Respondent,
whi ch Respondent deni ed nmaking. The nost credible testinony 3/
established the followi ng pertaining to the condition of the
facility:

a. The hone was unconfortably warm

b. No central air conditioning was
oper at i ng;

c. There was a strong odor of urine and
ol d garbage throughout the prem ses;

d. An unidentified male was lying on a
bed in one bedroomw th a strong odor of
urine;

e. Clothes were piled up to the height of
t he door and newspapers were piled up the
wall to the right of the bed on which the
man was |ying;

f. Clothes in one client's closet were
dirty and snelled of body odor;

g. The bl anket on the bed of one client
was nusty snel ling;

h. Dirt could be seen on the sheets of
that client's bed;

i. One of the back bedroons did not neet
spacing requirenents in that it was too
smal |l for the bunk bed and the twi n bed that
were in the bedroom

J. During Ms. Alsezczky's inspection, a
bat hroom door was | ocked and had to be pried
open with a fork; 4/

k. The flooring throughout the house was
dirty and the |inoleumwas chipped in
pl aces;

| . Baseboards were scuffed and dirty;

m The kitchen floor was dirty with |ines
of dirt being visible;

n. The kitchen counter was greasy;



0. The oven was greasy and soiled with
cooked food;

p. Enpty nedicine bottles were on the
kitchen floor; and

g. Medicine containers were kept in an
unl ocked cont ai ner.

8. Respondent apologized to M. Stoltz and Ms. Cerney for
the unsanitary condition of the prem ses and asked for another
chance to clean the prem ses.

9. At the tines pertinent to this proceeding tw adult
mal e clients and two adult female clients resided in
Respondent' s group hone.

10. Approximately two weeks prior to these inspections,
one of Respondent's clients, Rodney, had been hospitalized.
Respondent did not report the hospitalization as required by
Petitioner's policies. |Instead, Respondent inforned Tara
Ander son, a devel opnental services support coordi nator enpl oyed
by Petitioner, of Rodney's hospitalization. M. Anderson should
have tol d Respondent to file a witten incident report, but she
did not do so. M. Anderson told Respondent to contact Robert
Rouege, an independent contractor who provi ded supporting
services to Petitioner and its licensees, to determ ne whether
he coul d arrange supporting services for Rodney while he was

hospitalized. Respondent followed Ms. Anderson's instructions

as to what she should do. Respondent knew, or shoul d have



known, fromher training that she was required to pronptly
report Rodney's hospitalization to Petitioner's district office.
11. On March 30, 2000, one of the fenale residents of the
facility was disoriented and was unkenpt with long, dirty
fingernails and dirty hair. This resident was in a room where
the floor was dirty. The resident appeared to be very pale and
unheal thy. Another client appeared to be very thin and
under nouri shed. 5/

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

13. Petitioner has the burden of proving by clear and
convinci ng evidence the allegations agai nst Respondent. See

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Evans Packi ng

Co. v. Departnment of Agriculture and Consuner Services, 550

So. 2d 112 (Fla. 1st DCA 1989); and Inquiry Concerning a Judge,

645 So. 2d 398 (Fla. 1994).

14. Rule 65B-6.010, Florida Adm nistrative Code, provides
for certain standards for group hones pertinent to this
proceedi ng. Rule 65B-6.010(4), Florida Adm nistrative Code,
provides for the follow ng services to be provided by a group

hone:



15.

(4) Services to Be Provided. G oup hone
facility services shall include, but not be
l[imted to, provision of adequate |iving
accommodat i ons, proper and adequate dietary
supervi sion, appropriate physical care,
support, gui dance, supervision and
assistance wth training required to assure
each individual the opportunity for personal
growt h and devel opnent. Specific services
to be provided shall be defined by the needs
of the clients to be served. Consideration
shal |l be given to age, sex, devel opnental
| evel and specific needs.

Rul e 65B-6.010(7)(b)10, Florida Adm nistrative Code,

provi des as foll ows:

16.

provi des,

17.

10. Al doors with |ocks nust be readily
opened fromthe inside.

Rul e 65B-6.010(8)(c)8, Florida Adm nistrative Code,
in pertinent part, as follows:

8. . . . Bedlinens shall be replaced
with clean linens at | east once each week,

or nore frequently as required.

Rul e 65B-6.010(8)(f)2, Florida Adm nistrative Code,

provi des as foll ows:

18.

2. Laundry services nust be provided for
those residents without ability to obtain
t hese services for thensel ves.

Rul e 65B-6.010(8) (i), Florida Adm nistrative Code,

provi des as foll ows:

(1) Each facility shall have equi pnent
and supplies to:

1. Keep the building in a clean, safe and
orderly condition.



19.

provi des,

20.

2. Control odors by appropriate
sanitation practices, effective cleaning
procedures and proper use of ventilation.

Rul e 65B-6.010(8)(j), Florida Adm nistrative Code,
in pertinent part, as follows:

(j) Tenperature and humdity shall be
mai ntained within a normal confort range for

the climte.

Rul e 65B-6.010(8) (1)1 and 2, Florida Adm nistrative

Code, provides, in pertinent part, as follows:

21.

provi des,

22.

provi des,

(1) Maintenance.

1. The facility shall maintain the
interior and exterior of the building in a
cl ean, safe, presentable and repaired
condi tion.

2. The grounds and all buildings on the
grounds shall be maintained in a safe,
sanitary and presentabl e condition.

Rul e 65B-6.010(14)(e), Florida Adm nistrative Code,
in pertinent part, as follows:

(e) Medications shall be kept in a | ocked
encl osure.

Rul e 65B-6.010(23)(c), Florida Adm nistrative Code,
in pertinent part, as follows:

(c) Serious illness, accident, injury,
deat h, assault, and mssing clients should
be handl ed as an energency. The staff
shoul d neet the i medi ate needs of the
client and then report the incident by
tel ephone to the district office as
instructed by the social worker serving the
facility.



23. Rule 65B-6.010(7)(b)10, Florida Adm nistrative Code,
requires that all doors with |ocks nmust be readily opened from
the inside. Wile Petitioner established that a bathroom door
was | ocked and had to be pried open with a fork, there was no
evi dence as to whether that door could be readily opened from
i nside the bathroom Consequently, it is concluded that
Petitioner failed to establish the alleged violation of
Rul e 65B-6.010(7)(b)10, Florida Adm nistrative Code.

24. Respondent's failure to timely report to the district
of fice that Rodney had been hospitalized is properly viewed as a
serious violation of Petitioner's rules. Wile Respondent
established that she pronptly notified Ms. Anderson of Rodney's
hospitalization and foll owed Ms. Anderson's instructions, those
actions do not excuse Respondent's failure to report the
incident to the district office as required by Rul e 65B-
6.010(23)(c), Florida Adm nistrative Code. 6/

25. Petitioner established that Respondent had nedi cation
in an unl ocked container in violation of Rule 65B-6.010(14)(e),
Florida Adm nistrative Code. That violation justifies the
deni al of Respondent's application for renewal of her group hone
i cense.

26. Petitioner established that Respondent's group hone
failed to neet basic sanitation standards set forth in Rule 65B-

6.010(8) (1), Florida Adm nistrative Code, and failed to maintain

10



the prem ses at an appropriate tenperature as required by
Rul e 65B-6.010(8)(j), Florida Adm nistrative Code. Those
failures justify the denial of Respondent's application for
renewal of her group hone |icense.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that Petitioner enter a final order
denyi ng Respondent's application for the renewal of her group
honme |icense.

DONE AND ENTERED this 21st day of August, 2000, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www., doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of August, 2000.

ENDNOTES

v The Heal th Departnent noted that Respondent would have to
re-screen the front door, clean the ceiling fans, and install a
thernmoneter in the refrigerator.

2/ Between the tinme Ms. Aleszczyk left the facility and

M. Stoltz and Ms. Cerney arrived, soneone had raised the w ndows
and had begun to clean the facility. As a consequence, the

11



facility was not as hot as described by Ms. Aleszczyk and the
snmell of urine was not as strong during the second inspection.
% In resolving the conflicting testinony, the undersigned is
m ndf ul of Respondent's testinony at the final hearing that the
i nspectors canme before she could do her routine cleaning, that
clothes were piled up because she was in the process of buying
new furniture, that the bl anket was not nusty snelling, the
sheet was not dirty, and that none of the clothes were dirty or
snel | ed of body odor.

4 Ms. Aleszczyk did not attenpt to open the bathroom door from
i nside the bat hroom

 Petitioner has not, in this proceeding, alleged that
Petitioner neglected or otherwi se abused the residents in her
care. The evidence as to the appearance of the residents served
to corroborate Petitioner's position that Respondent failed to
provide her clients with a sanitary, healthy environnent.

® Assuming that Petitioner adopts the recomendation that

foll ows and assum ng that Respondent applies for licensure in
the future, Respondent's reporting to Ms. Anderson and foll ow ng
her instructions should be considered as mtigating Respondent's
violation of Rule 65B-6.010(23)(c), Florida Adm nistrative Code.

COPI ES FURNI SHED

Laurel Hopper, Esquire

Departnent of Children and
Fam |y Services

337 North 4th Street, Suite A

Fort Pierce, Florida 34950

Curtis Randol ph, Sr., Esquire
850 South 21st Street
Fort Pierce, Florida 34950

Virginia A Daire, Agency Cerk
Department of Children and
Fam |y Services
Bui | ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700
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Josi e Tomayo, General Counse
Departnent of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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